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GROWING OLD TOGETHER: ESTATE
PLANNING CONCERNS FOR THE
AGING SAME-SEX COUPLE
AIMEE BOUCHARD

&

KIM ZADWORNY*

INTRODUCTION

Few people look forward to their own deaths. However, look
ing forward is exactly what people should do. Estate planning,
stripped to its essence, is simply a practicality for nearly everyone; it
is a mechanism for setting up the most efficient and economical way
to provide for the inevitable. This is especially true for gay, lesbian,
bisexual, or transgender (GLBT) individuals. Members of the
GLBT community face particular planning issues not only with re
gard to the dissemination of their property, but also the recognition
of their wishes. The current landscape of equal rights, though vastly
more tolerant than yesteryear, sorely needs further reform. A lack
of planning inevitably results in expense, complication, and delay.
An intestate GLBT person's estate would pass according to state
intestacy laws, generally to a legal spouse and then to blood rela
tives, no matter how distant. Careful attention is necessary to pro
tect a GLBT person's life partner and family.
This Article attempts to address estate planning concerns of
the small or moderate estate-those consisting of less than feder
ally taxable net value,l few assets other than cash, an automobile,
or a rented or owned home. This Article focuses on the intent of
individuals to designate their property for a loved one and practical
solutions that are currently available to allow that to happen. This
Article also suggests methods by which the process of future trans
fer can be more efficiently and simply addressed.
GLBT persons have long enjoyed nontraditional structuring of
family and friends, sometimes with encompassing and supportive
>I<
The Law Offices of Kim E. Zadworny, LLC, is a practice focused on what Kim
E. Zadworny calls "Life Law," which is designed to provide legal guidance and counsel
through major life events involving marriage, children, buying and selling a home, di
rective planning for the future, and estate administration.
1. The federal estate tax threshold for the tax year 2007 is $2 million. I.R.c.
§§ 2001-2011 (2000 & Supp. 2005).
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biological families, other times through personally established and
chosen units that constitute family. There are a myriad of relation
ship options open to same-sex couples, including marriage, civil
union, domestic partnership recognition, and traditional cohabita
tion. Consider the following case studies.
A.

Case Study One

J came to us with a dilemma. His partner of thirteen years, D,
had passed away. They shared everything-their lives, their home,
and their business. D had executed a will bequeathing the entire
estate to J, but it named another person as the executor. While the
will was being probated, J went into significant debt. The property
that he shared with D while D was alive-the property that would
be 1's once the probate was complete-was currently unavailable
for J to pay his bills. Further, J could not continue the business they
shared while the estate was in probate.
Although they had lived in Massachusetts, J and D never mar
ried. Without marriage, J lacked standing to make a claim for funds
from the estate to pay for his necessities as the spouse of the dece
dent. The executor was less than sympathetic, with distinct under
tones of homophobia in his spoken and written dealings with J.
Without a clear estate plan, D's intentions for J were not realized
and J dealt with unnecessary difficulties.
B.

Case Study Two

T and L, both in their forties, were weeks away from their wed
ding when L passed away unexpectedly. L left no will, so her estate
passed by the laws of intestacy.2 Had Land T been married, T
would have received all of L's estate. 3 However, because they had
2. Intestacy is defined as "the state or condition of a person's having died without
a valid will." BLACK'S LAW DICTIONARY 840 (8th ed. 2004). Each state has intestacy
statutes that distribute property if the decedent leaves no will. Intestacy statutes try to
mimic traditional expectations of what the decedent would have done had they created
a will, and so usually distribute property to immediate family, starting with the surviving
spouse, children, and parents. See MASS. GEN. LAWS ch. 190, §§ 1-8 (2006) for Massa
chusetts's intestate distribution.
3. MASS. GEN. LAWS ch. 190, § 1(1) states:
If the deceased leaves kindred and no issue, and it appears on determination
by the probate court, as hereinafter provided, that the whole estate does not
exceed two hundred thousand dollars in value, the surviving husband or wife
shall take the whole thereof; otherwise such survivor shall take two hundred
thousand dollars and one half of the remaining personal and one half of the
remaining real property.
MASS. GEN. LAWS ch. 190, § 1(1).
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not yet been married there was no legal relationship and T had no
right to L's estate. Some, but, unfortunately, not all of L's family
were supportive. There were others in L's family who did not ap
prove of Land T's same-sex relationship and believed that T should
receive nothing from L's estate.
What if your partner gets in a car accident and is incapacitated,
or if your partner begins showing signs of Alzheimer's? What if
your partner's biological family does not approve of the relation
ship? How can same-sex partners protect themselves as they age,
and protect the surviving spouse when they pass?
This Article will examine the different mechanisms that same
sex couples can use to protect each other as they age, covering a
range of topics from property issues to decision-making power in
end-of-life decisions. Part I will give a brief history of the evolution
of the recognition of same-sex relationships and what rights these
relationship structures may provide for estate planning purposes. 4
Part II will take a closer look at same-sex marriage in Massachu
setts and the impact marriage has on estate planning considerations
for couples who choose to marry and couples who do not. Part III
will examine what other mechanisms are available for same-sex
couples to protect their jointly held assets and transfer property
without going through probate. Part IV will discuss the monetary
issues that aging same-sex couples should consider when creating
their estate plan, and Part V will examine what nonmonetary con
cerns same-sex couples should include in a well-rounded estate
plan. Finally, in the Conclusion, this Article will briefly examine
what difference these considerations could have made to the
couples in our case studies. The Conclusion answers the question:
What steps could J or T have taken to avoid the complications they
faced at the death of their partners?
I.

LEGAL RECOGNITION OF SAME-SEX RELATIONSHIPS

The number of visible same-sex, long-term relationships has in
creased dramatically over the past few decades. In fact, the inci
dence of same-sex couples reporting in the most recent census
increased over three hundred percent from the previous census, ten
years before. 5 It is widely believed that even this number may un
4. These legal relationship structures include reciprocal beneficiaries, civil unions,
domestic partnerships, and marriage.
5. Erica Gesing, Note, The Fight to Be a Parent: How Courts Have Restricted the
Constitutionally-Based Challenges Available to Homosexuals, 38 NEW ENG. L. REV.
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derestimate the actual number of same-sex couples involved in
long-term relationships.6 Given the number of individuals unwill
ing to report to the federal government that they are involved in a
same-sex relationship, perhaps due to the federal government's lack
of protection from discrimination,7 it is likely that the actual num
ber of same-sex relationships in the United States is much higher.8
There is some limited opportunity for same-sex couples to
enter into legally recognized relationships. In 1993, Hawaii became
the first state to attempt to grant the right to marry to same-sex
couples. In Baehr v. Lewin, the petitioners challenged the constitu
tionality of Hawaii's denial of same-sex marriages. 9 The court ex
amined Hawaii Revised Statute, section 572-1, which defines the
requisites for a valid marriage contract and restricted the marital
relationship to one between a man and a woman. It found that Ha
waii's statute was subject to strict scrutiny under the equal protec
tion clause of the Hawaii Constitution because the statute
employed sex-based discrimination in creating its marriage laws.1°
The Hawaii Supreme Court held:
[I]n accordance with the "strict scrutiny" standard, the burden
will rest on Lewin [the director of the Hawaii Board of Health] to
overcome the presumption that [Hawaii's marriage statute] is un
constitutional by demonstrating that it furthers compelling state
interests and is narrowly drawn to avoid unnecessary abridge
ments of constitutional rights. l1

The case was remanded to the Hawaii Circuit Court, which held
that the state had not met its burden of proof. By the time the case
reached the Hawaii Supreme Court once again, however, the plain
841,844 (2004); see also TAVIA SIMMONS & MARTIN O'CONNELL, MARRIED-COUPLE
AND UNMARRIED-PARTNER HOUSEHOLDS: 2000 (2003), available at http://www.census.
gov/prod/2003pubs/censr-5.pdf.
6. Gesing, supra note 5, at 845.
7. See generally Boy Scouts of Am. v. Dale, 530 U.S. 640,644 (2000) (holding that
the Boy Scouts, as a private organization, could refuse to allow homosexuals member
ship); Romer v. Evans, 517 U.S. 620, 625 (1996) (denying homosexuals classification,
and therefore protection, as a "suspect" class).
8. Charlene Gomes, Partners as Parents: Challenges Faced by Gays Denied Mar
riage, HUMANIST, Nov.-Dec. 2003, at 14, 15.
9. Baehr v. Lewin, 852 P.2d 44 (Haw. 1993), reconsideration granted in part by 875
P.2d 225 (Haw. 1993), order affd sub nom., Baehr v. Miike, 950 P.2d 1234 (Haw. 1997),
superseded by constitutional amendment, HAW. CONST. art. I, § 23 (1998).
10. [d. at 64.
11. Id. at 68.
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tiff's suit had become moot,12 because the Hawaii legislature had
submitted to the voters a constitutional amendment which granted
the legislature "'the power to reserve marriage to opposite-sex
couples."'13 The amendment was ratified in November of 1998. 14
Despite the constitutional amendment banning gay marriage,
the Hawaii legislature did attempt to provide some protections to
same-sex relationships. The Hawaii legislature passed the Hawaii
Reciprocal Beneficiaries Act, which granted some of the legal rights
of marriage to couples who registered as "reciprocal benefi
ciaries."15 These protections included hospital visitation and inheri
tance rights. 16
Vermont was the first state to offer a comparable legal alterna
tive to marriage by what it termed a civil union.17 The civil union
was developed by the Vermont legislature after the Vermont Su
preme Court held that, under the common benefits clause of the
Vermont Constitution, the state was constitutionally required to ex
tend all the benefits of a heterosexual marriage to same-sex
couples. 18 Vermont then began issuing civil unions in 2000. 19 When
Vermont extended the status of a civil union to same-sex couples, it
granted them all the same legal rights as provided by marriage
within the state, including the "presumption of parenthood" to any
12. Melissa A. Glidden, Recent Development: Federal Marriage Amendment, 41
HARV. J. ON LEGIS. 483, 487-88 (2004).
13. Id. (quoting HAW. CONST. art. I, § 23).
14. Id.
15. HAW. REV. STAT. § 572C-1 (1997); Glidden, supra note 12, at 488.
16. See Outfront Minn., The Differences Between Reciprocal Beneficiaries, Civil
Unions, Domestic Partnerships, and Marriage, http://www.outfront.org/library/
differences.html (last visited Feb. 4, 2008).
17. See Gesing, supra note 5, at 852; Vt. Sec'y of State, The Vermont Guide to
Civil Unions, http://www.sec.state.vt.us/otherprg/civilunions/civilunions.html(last vis
ited Feb. 4, 2008).
18. VT. CONST. art. VII, ch. 1 ("[G]overnment is, or ought to be, instituted for the
common benefit, protection, and security of the people, nation, or community, and not
for the particular emolument or advantage of any single person, family, or set of per
sons, who are a part only of that community."); Baker v. State, 744 A.2d 864, 886 (Vt.
1999) ("[W]e find a constitutional obligation to extend to plaintiffs the common benefit,
protection, and security that Vermont law provides opposite-sex married couples.");
Grace Ganz Blumberg, Legal Recognition of Same-Sex Conjugal Relationships: The
2003 California Domestic Partner Rights and Responsibilities Act in a Comparative Civil
Rights and Family Law Perspective, 51 UCLA L. REV. 1555,1556-59 (2004) (discussing
how Vermont's civil union legislation was compelled by the courts and comparing it to
California's domestic partnership legislation, which was completely legislated).
19. Gesing, supra note 5, at 852.
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child born during the course of a marriage. 20 Vermont's civil union
designation also specifically provides that a party to a civil union
will be recognized as "next of kin."21 The law also states that a
party to a civil union will receive the benefits of marriage associated
with intestate succession and waiver of wills. 22 Although civil un
ions provide state benefits similar to those provided to married
couples, those rights do not transfer if the couple moves out of state
and the rights are not recognized federally.23 Civil unions for same

20. VT. STAT. ANN. tit. 15, § 1204(f) (2008) ("The rights of parties to a civil union,
with respect to a child of whom either becomes the natural parent during the term of
the civil union, shall be the same as those of a married couple, with respect to a child of
whom either spouse becomes the natural parent during the marriage."); see also Mark
Strasser, When Is a Parent Not a Parent? On DOMA, Civil Unions, and Presumptions of
Parenthood, 23 CARDOZO L. REv. 299, 299 (2001). The presumption of parenthood
means that the husband is "rebuttably presumed to be the father of a child born into
the marriage." Id. This means that in Vermont, a same-sex partner also receives the
benefits of this presumption, meaning that "the couple will not have to spend time,
money, and energy in establishing the partner's parental rights." Id. A child should
have the right to make medical decisions for an elderly same-sex coparent and the abil
ity to inherit if that parent did not create a will, because the child should be recognized
as kin.
21. VT. STAT. ANN. tit. 15, § 1204(b) ("A party to a civil union shall be included
in any definition or use of the terms 'spouse,' 'family,' 'immediate family,' 'dependent,'
'next of kin,' and other terms that denote the spousal relationship, as those terms are
used throughout the law.").
22. Id. § 1204(e)(1) ("[L]aws relating to title, tenure, descent and distribution,
intestate succession, waiver of will, survivorship, or other incidents of the acquisition,
ownership, or transfer, inter vivos or at death, of real or personal property, including
eligibility to hold real and personal property as tenants by the entirety (parties to a civil
union meet the common law unity of person qualification for purposes of a tenancy by
the entirety) [also apply to parties in a civil union.]").
23. Barbara J. Cox, But Why Not Marriage: An Essay on Vermont's Civil Unions
Law, Same-Sex Marriage, and Separate but (Un)Equa/, 25 VT. L. REV. 113, 140 (2000).
However states that also have civil union laws may recognize a civil union performed in
a different state or a different country. For example, Connecticut's law states:
All civil unions in which one or both parties are citizens of this state, cele
brated in a foreign country, shall be valid, provided: (1) Each party would
have legal capacity to contract such civil union in this state and the civil union
is celebrated in conformity with the law of that country; or (2) the civil union is
celebrated in the presence of the ambassador or minister to that country from
the United States or in the presence of a consular officer of the United States
accredited to such country, at a place within his or her consular jurisdiction, by
any ordained or licensed member of the clergy engaged in the work of the
ministry in any state of the United States or in any foreign country.
CONN. GEN. STAT. § 46b-38mm (2007); see also N.H. REV. STAT. ANN. § 457-A:8
(Supp. 2007) (effective Jan. 1,2008) (New Hampshire's civil union statute).
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sex couples are now recognized in Connecticut,24 New Jersey,25
and, starting in 2008, New Hampshire. 26
California has also made strides in granting same-sex couples
some of the benefits of marriage. 27 In 1999, the California legisla
ture began working on the California Domestic Partner Rights and
Responsibilities Act of 2003.28 Unlike the legislation in Hawaii and
Vermont, "[t]he Act is exceptional in the United States in that it is
the first enactment of its type that is entirely legislative in origin."29
This Act was apparently borne out of the good nature of the legisla
ture. 30 It provides many of the same legal benefits of marriage and
was inspired by an increasing trend of employers offering same-sex
domestic partners the same benefits packages offered to heterosex
ual spouses. 31 Unlike the statutes of other states, where legal pro
tections were extended to same-sex couples only after the courts
compelled the states to do so, the California Domestic Partner
Rights and Responsibilities Act reflects a changing society as well
24. See generally CONN. GEN. STAT. § 46b-38nn ("Parties to a civil union shall
have all the same benefits, protections and responsibilities under law, whether derived
from the general statutes, administrative regulations or court rules, policy, common law
or any other source of civil law, as are granted to spouses in a marriage, which is de
fined as the union of one man and one woman."); GAY & LESBIAN ADVOCATES &
DEFENDERS, CONNECTICUT CIVIL UNIONS (2007), available at hup:llwww.glad.orgl
marriage/CivilUnionCT.pdf.
25. N.J. STAT. ANN. § 37:1-2S(f) (West 2007) ("The Legislature has chosen to es
tablish civil unions by amending the current marriage statute to include same-sex
couples. In doing so, the Legislature is continuing its longstanding history of insuring
equality under the laws for all New Jersey citizens by providing same-sex couples with
the same rights and benefits as heterosexual couples who choose to marry."); see also
Lewis v. Harris, 90S A.2d 196, 224 (N.J. 2006) (holding that the benefits of marriage
could not be denied to same-sex couples and sparking the civil union statute).
26. N.H. REV. STAT. ANN. § 457-A:6; see also GAY & LESBIAN ADVOCATES &
DEFENDERS, NEW HAMPSHIRE CIVIL UNIONS (2007), available at hUp://www.glad.orgl
marriagelNew_Hampshire_Civil_Unions.pdf [hereinafter NEW HAMPSHIRE CIVIL UN.
IONS]. Civil unions grant essentially the same rights as marriage. A civil union in one
state may be recognized as a civil union in another state that recognizes the legal status.
See, e.g., N.H. REV. STAT. ANN. § 457-A:S (providing for recognition of civil unions or
marriages between same-sex couples legally contracted outside of New Hampshire).
27. See CAL. FAM. CODE § 297.5(a) (West 2004 & Supp. 200S) ("Registered do
mestic partners shall have the same rights, protections, and benefits, and shall be sub
ject to the same responsibilities, obligations, and duties under law, whether they derive
from statutes, administrative regulations, court rules, government policies, common
law, or any other provisions or sources of law, as are granted to and imposed upon
spouses. ").
2S. Blumberg, supra note IS, at 1561.
29. Id. at 1556.
30. Id. at 1565.
31. Id. at 1564.
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as a legislative attempt to respond to those changes. 32 The commu
nity was ready for this change: "The sustained effort to achieve a
functional equivalent of marriage focused community attention on
that goal for a period of years in a way that litigation would not
have done."33
The California Domestic Partner Rights and Responsibilities
Act states that same-sex domestic partners will be treated like het
erosexual married partners in the event of the death of one
spouse. 34 The Act states:
A surviving registered domestic partner, following the death of

the other partner, shall have the same rights, protections, and
benefits, and shall be subject to the same responsibilities, obliga
tions, and duties under law, whether they derive from statutes,
administrative regulations, court rules, government policies, com
mon law, or any other provisions or sources of law, as are granted
to and imposed upon a widow or a widower. 35
Maine also provides for domestic partnership recognition. The
Maine Probate Code recognizes and provides for "domestic part
ners."36 In addition, the Maine Probate Code provides that surviv
ing registered domestic partners are "heirs."37 Starting in 2008,
Oregon will also have a comprehensive domestic partnership
registration. 38
For estate planning purposes, these different relationship sub
stitutes do provide same-sex couples some protections. For exam
ple, a partner in a civil union will be considered next-of-kin.39
Depending on the laws of the state, this means that a surviving part
ner may be entitled to support from an executor while an estate is
in probate, that he or she may be entitled to an elective spousal
share should the partner decide to elect against a will, and, if his or
32. Id. at 1565.
33. Id. at 1566.
34. CAL. FAM. CODE § 297.5(c) (West 2004 & Supp. 2008).
35. Id.
36. ME. REV. STAT. ANN. tit. 18-A, § 1-201(10-A) (Supp. 2007) (,"Domestic part
ner' means one of 2 unmarried adults who are domiciled together under long-term ar
rangements that evidence a commitment to remain responsible indefinitely for each
other's welfare.").
37. Id. § 1-201(17) ("'Heirs' means those persons, including the surviving spouse
or surviving registered domestic partner, who are entitled under the statutes of intestate
succession to the property of a decedent.").
38. See NEW HAMPSHIRE CiVIL UNIONS, supra note 26, at 1 n.2.
39. VT. STAT. ANN. tit. 15, § 1204(b) (2002) (providing that parties to a civil union
shall be included in the definition of "next of kin ").
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her partner dies intestate, that the surviving partner will be granted
the deceased partner's estate before children or parents.
II.

EFFECT OF MARRIAGE

One circumstance that automatically triggers legal recognition
of certain death benefits is marriage. A huge number of legal pre
sumptions-from tax deductions and exclusions to automatic inher
itance rights-are raised when one is married. These presumptions,
however, are not so simple for same-sex couples whose marriages,
or equivalent arrangements, do not have federal recognition. 40 This
leaves an inability to fully protect oneself prospectively.
In November of 2003, the Massachusetts Supreme Judicial
Court announced its landmark decision in Goodridge v. Department
of Public Health, where it held that the denial of same-sex marriage
violated the Massachusetts Constitution. 41 Chief Justice Marshall
began her opinion by stating:
Marriage is a vital social institution. The exclusive commitment
of two individuals to each other nurtures love and mutual sup
port; it brings stability to our society. For those who choose to
marry, and for their children, marriage provides an abundance of
legal, financial, and social benefits. . . . The Massachusetts Con
stitution affirms the dignity and equality of all individuals. It for
bids the creation of second-class citizens. In reaching our
conclusion, we have given full deference to the arguments made
by the Commonwealth. But it has failed to identify any constitu
tionally adequate reason for denying civil marriage to same-sex
couples. 42

The court then gave the legislature 180 days to remedy the constitu
tional defect. 43 In the interim, the legislature went back to the
court for an opinion on whether granting civil unions, the solution
extended in Vermont, would be a sufficient compromise. 44 The
court declared that civil unions were inadequate, with a broad and
powerful statement that "[t]he history of our nation has demon
strated that separate is seldom, if ever, equal."45
40. 28 U.S.c. § 1738C (2000) (Defense of Marriage Act).
41. Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941, 948 (Mass. 2003).
42. Id.
43. Id. at 970.
44. In re Opinions of the Justices to the Senate, 802 N.E.2d 565, 566 (Mass. 2004).
45. Id. at 569.
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Protections for Married Couples

Partners who are married have a range of laws that help pro
tect them and their assets in the event of the death of one partner.
One such statute, which would have helped our client J, is an allow
ance to the surviving partner for necessaries to the surviving
spouse. In Massachusetts, a surviving spouse and children can be
granted access to enough personal property and real estate to sup
port them while the estate is in probate. 46
Another inheritance benefit of marriage is the spousal elective
share. 47 Should one person in the couple fail to adequately provide
for the other-for example, if a partner neglects to make a new will
that recognizes the relationship-the surviving spouse can choose
to take a share of the estate as defined by statute, rather than fol
lowing the Will. 48 In Massachusetts, for example, a surviving spouse
may waive the will and take one-third of the decedent's personal
property and one-third of the real property if the decedent had chil
dren. 49 If the decedent did not have children, but had other kin
46. MASS. GEN. LAWS ch. 196 § 2 (2006) states:
Such parts of the personal property of a deceased person as the probate court,
having regard to all the circumstances of the case, may allow as necessaries to
the surviving spouse and for the family under the care of such spouse or if
there is no surviving spouse, to the minor children of the deceased, not ex
ceeding one hundred dollars to any child, and also such provisions and other
articles as are necessary for the reasonable sustenance of the family, and the
use of the house of the deceased and of the furniture therein for six months
next succeeding the death, shall not be taken as assets for the payment of
debts, legacies or charges of administration. After exhausting the personal
property, real property may be sold or mortgaged to provide the amount of
allowance decreed, in the same manner as it is sold or mortgaged for the pay
ment of debts, if a decree authorizing such sale or mortgage is made, upon the
petition of any party in interest, within one year after the approval of the bond
of the executor or administrator.

Id.
47. MASS. GEN. LAWS ch. 191, § 15, (2006).
48. See Ronald J. Scalise, Jr., Honor Thy Father and Mother?: How Intestacy Law
Goes Too Far in Protecting Parents, 37 SETON HALL L. REV. 171, 196 (2006) ("[AlII
non-community property states provide that spouses have duties toward each other,
even after death. For instance, even if all the assets of the marriage are titled in the
name of one spouse, that spouse cannot effectively disinherit his surviving spouse by
leaving his entire estate to his secret lover, a needy parent, a sibling, or a charity. In
such cases, the surviving spouse can 'elect' against the will and receive a designated
share or fraction of the deceased spouse's estate, the provisions of the will notwith
standing to the contrary. The deceased spouse cannot unilaterally avoid his 'duty' of
support owed to his surviving spouse." (citation omitted)).
49. The elective share in Massachusetts depends on the value of the estate and
the status of the surviving spouse, decedents, or other kin. MASS. GEN. LAWS ch. 191,
§ 15. If a deceased leaves no other family, a spouse is entitled to $25,000 plus half of all
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dred, then the surviving spouse may take twenty-five thousand
dollars and one-half of the remaining personal and real property. 50
Another benefit of marriage is that the same-sex partner will
be recognized by the intestacy statutes. Intestacy statutes attempt
to distribute a decedent's estate in the manner that the state be
lieves would have been the decedent's intent had they written a
will. 51 In Massachusetts, if the decedent leaves children, the surviv
ing spouse receives half of the personal property and half of the real
property.52 The remainder goes to the children in equal shares. 53 If
the decedent did not have children, but does have other kindred,
then the surviving spouse receives two hundred thousand dollars
and then half of the remaining personal and real property. 54 The
remainder is then granted to the decedent's parents. 55 If the dece
dent's parents are not alive, then the remainder goes to the dece
dent's brothers and sisters. 56 Without a legally recognized
relationship or a will, a surviving same-sex partner may not have
any rights to the property that he or she may have shared with the
decedent.
However, the ability to get married in Massachusetts is not a
substitute for proper estate planning. If a couple moves out of Mas
sachusetts there is no guarantee that their relationship or their
rights will be recognized out of state. In 1996, President Bill Clin
ton signed the Defense of Marriage Act (DOMA) into law.57 This
the property. /d. If a deceased leaves children, a spouse is entitled to one-third of all
the real and personal property-if valued at more than $25,000, a spouse may take the
first $25,000 of that share in fee plus the income for life from the remainder of that
share. Id. If a deceased leaves kin, but no children, the spouse is entitled to one-half of
all real and personal property-again, the first $25,000 in fee and the remainder of the
share as a life estate. Id.
There are various proposals pending in the Massachusetts legislature to modify the
statute. These amendments are designed to address non-probate assets and to recog
nize the longevity of marriages with fractional shares that graduate with the length of a
marriage. They also propose taking into consideration the satisfaction of a spousal
share by alternative transfers of wealth, such as life insurance, jointly held property, or
gifts. S. 891, 185th Sess. (Mass. 2007) (proposed by Cynthia S. Creem and David P.
Linsky); S. 875, 185th Sess. (Mass. 2007) (proposed by Robert S. Creedon, Jr.).
50. See, e.g., MASS. GEN. LAWS ch. 191, § 15.
51. See supra note 2.
52. MASS. GEN. LAWS ch. 190, § 1 (2006).
53. Id. § 3.
54. Id. § 1.
55. Id. § 3.
56. Id.
57. See 28 U.S.c. § 1738C (2000); Note, Litigating the Defense of Marriage Act:
The Next Battleground for Same-Sex Marriage, 117 HARV. L. REV. 2684,2684 (2004)
[hereinafter Litigating the Defense of Marriage Act].
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Act consists of two parts. 58 First, it provides a federal definition of
marriage, a task normally left to the states, which excludes same-sex
unions. It states:
In determining the meaning of any Act of Congress, or of any
ruling, regulation, or interpretation of the various administrative
bureaus and agencies of the United States, the word "marriage"
means only a legal union between one man and one woman as
husband and wife, and the word "spouse" refers only to a person
of the opposite sex who is a husband or a wife. 59

The second part of DOMA states:
No State, territory, or possession of the United States, or Indian
tribe, shall be required to give effect to any public act, record, or
judicial proceeding of any other State, territory, possession, or
tribe respecting a relationship between persons of the same sex
that is treated as a marriage under the laws of such other State,
territory, possession, or tribe, or a right or claim arising from
such relationship.6o

This Act was propelled by a homophobic backlash61 in response to
Hawaii's attempt to grant same-sex marriages. 62 Since DOMA was
passed, forty states have passed their own versions of the ACt. 63
Due to the enactment of DOMA, it is uncertain whether marriages
in Massachusetts will have any effect if the couple moves out of
Massachusetts. 64 It also means that married same-sex couples will
be denied the federal rights and obligations granted to heterosexual
married couples. 65
When DOMA was written, no state had yet granted marriage
licenses to same-sex couples. Now that same-sex marriages are le

58. 1 u.s.c. § 7 (2000); 28 U.S.C. § 1738C.
59. 1 U.S.C. § 7.
60. 28 U.S.C. § 1738C.
61. Litigating the Defense of Marriage Act, supra note 57, at 2684-85.
62. Gomes, supra note 8, at 14.
63. See DOMAwatch, Defense of Marriage Act: Legal Resources and Informa
tion, http://www.domawatch.orglindex.php (last visited Feb. 4, 2008).
64. Although, there is an argument to be made that DOMA violates the Full
Faith and Credit Clause of the Constitution. Litigating the Defense of Marriage Act,
supra note 57, at 2688.
65. There are over a thousand federal marriage rights. See Gay & Lesbian Advo
cates & Defenders, Marriage-Tips and Traps, http://www.glad.orglmarriage/tips+traps.
html (last visited Feb. 4, 2008).
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gal in Massachusetts, DOMA will likely be challenged as
unconstitutiona1. 66

B.

Considerations for Unmarried CoupLes

Not only is marriage is an ineffective substitute for proper es
tate planning; but, in addition, not every couple decides to get mar
ried. 67 There are many reasons why people may choose to remain
unmarried. 68 A website dedicated to the alternatives to marriage
states: "According to the 2000 census, there are currently about
eleven million people living with an unmarried partner in the
United States. This includes both same-sex and different-sex
couples."69 In these situations it is even more imperative that the
individual create an estate plan that ensures that his or her intent
will be followed.
When a couple remains unmarried and a partner dies without
leaving a will, the intestacy provisions of state probate law come
into play'?o Intestacy provisions attempt to substitute an estate plan
that the testator would have wanted, yet the statutory provisions
often fall short of what the decedent would have wished,?l In the
case of same-sex couples, who often face intolerance by their fami
lies, this is especially a concern because intestacy laws primarily di
rect inheritance to biological family members by a matter of
relationship hierarchy, effectively cutting a partner out of any share
of the decedent's estate. Rather than going to the partner, "[i]n the
absence of descendants and a surviving spouse, most states list par
66. Litigating the Defense of Marriage Act, supra note 57. DOMA will likely be
challenged as both violating the Equal Protection Clause, because it singles out homo
sexuals as a class and this classification was motivated by "animus" towards the group,
and the Due Process Clause, because marriage is a "fundamental" right. See generally
id.
67. See Alternatives to Marriage Project, http://www.unmarried.org (last visited
Feb. 4, 2008).
68. See Alternatives to Marriage Project, About the Alternatives to Marriage
Project, http://www.unmarried.orglabout-us.html (last visited Feb. 4, 2008).
69. See Alternatives to Marriage Project, Statistics, http://www.unmarried.orgl
statistics.html (last visited Feb. 4, 2008).
70. Jennifer Tulin McGrath, The Ethical Responsibilities of Estate Planning Attor
neys in the Representation of Non- Traditional Couples, 27 SEATILE U. L. REV. 75, 83-84
(2003) ("If a non-traditional couple does not engage in any estate planning, the survivor
of them will generally have no claim on any of the decedent's probate assets. There
fore, non-traditional couples especially must engage in appropriate estate planning in
order to ensure that their wishes are respected and carried out. ").
71. See Encyclopedia Britannica Online, Inheritance, Intestacy in Present Law,
http://www.britannica.com/eb/article-13101linheritance (last visited Mar. 31, 2008).
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ents as next in line to receive an intestate child's estate."72 Despite
the inadequacies of intestacy, a "number of studies suggest that the
majority of the population dies intestate."73 There are, however,
various means available to unmarried couples to protect one
another.
III.

OTHER LEGAL STRUCTURES TO PROTECT
ASSETS AND RELATIONSHIPS

Same-sex partners face greater challenges than many hetero
sexual couples in ensuring that their partners and families are pro
tected after their deaths. Specific considerations must be addressed
that will benefit couples whether married or unmarried, heterosex
ual or homosexual. Some of these considerations are addressed in
this Part. The most important planning documents that one can
give oneself-and often one's survivors-are a will, a health care
proxy or durable power of attorney, and a declaration of
homestead.
A.

The Will

The first estate planning mechanism that typically comes to
mind is a will. A will is "[a] document by which a person directs his
or her estate to be distributed upon death. "74 In a will, a partner
can distribute assets to the other partner. However, wills are sub
ject to challenges,75 If the family of the decedent does not respect
the same-sex relationship, there may be an attempt to invalidate a
will that distributes property to the surviving partner. Wills can be
challenged in several ways, including lack of capacity, undue influ
ence, fraud, or duress. 76 In order to help prevent a successful chal
lenge to a will, there are some precautionary steps that a couple can
take when drafting their wills.
First, a will is the seminal documentation of a decedent's
wishes and intent. 77 All possible respect is granted to the provi
sions of a will and every effort will be made by a court to interpret
72.

73.
74.

75.

Scalise, supra note 48, at 186.
Id. at 201.
BLACK'S LAW DICflONARY, supra note 2, at 1628.
See McGrath, supra note 70, at 93 ("Given the threat of post-mortem chal

lenges to the validity of the document together with privacy concerns, wills alone are
often not the most appropriate estate planning vehicle for non-traditional couples.").
76. Lisa M. Cukier & Tamara E. Kolz, Estate Planning for Same Sex Couples, in
9TH ANNUAL ESTATE PLANNING CONFERENCE 2008, at 193, 209 (2007).
77. BLACK'S LAW DICTIONARY, supra note 2, at 1628.
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the will according to the intent of the testatorJ8 Partners should be
careful to clearly spell out the reasons for their desired distribution
of their estate. If there is a clear explanation and desire expressed
by the decedent it may be easier for the decedent's family to accept
the will as it is written.
Second, if anticipating an objection or challenge to the will, a
testator should include a specific provision that directs the court to
negate any bequest to the challenger. 79 For this provision to be ef
fective, the gift to the suspected challenger must be valuable
enough that the challenger would not risk losing it.80
Another way to protect one's intended beneficiaries is to keep
old wills when updating an estate plan. Rather than destroying an
old will, specifically designate it as superseded by the current will.
If the current will is invalidated, an argument may be made that the
previous one should take its place. 81 This practice also shows a pat
tern of a longstanding relationship, which could make it more diffi
cult for someone to challenge the will's validity on the basis of
undue influence. 82
B.

Cohabitation Agreements

Another option that may protect same-sex partners is a cohabi
tation agreement. A cohabitation agreement is a contract entered
into by parties who are living together that expresses their rights
and obligations to each other and to their property.83 These agree
ments are generally enforceable so long as they are not based on
the sexual relationship and conform to case law more familiarly ad
dressing palimony.84 In these agreements, "unmarried couples gen
78. RESTATEMENT (THIRD) OF PROP.: WILLS & OTHER DONATIVE TRANSFERS
§ 10:1 (2003).
79. This provision is called an "in terorem" clause. Cukier & Kolz, supra note 76,
at 210.
80. Id.
81. Id. at 204.
82. Id.
83. BLACK'S LAW DICTIONARY, supra note 2, at 277.
84. Palimony is defined as "[a] court-ordered allowance paid by one member to
the other of a couple that, though unmarried, formerly cohabitated." BLACK'S LAW
DICTIONARY 1134 (7th ed. 1999) [hereinafter BLACK'S LAW DICTIONARY (7th ed.)]; see
Marvin v. Marvin, 557 P.2d 106, 116 (Cal. 1976) ("[A]dults who voluntarily live together
and engage in sexual relations are nonetheless as competent as any other persons to
contract respecting their earnings and property rights. Of course, they cannot lawfully
contract to pay for the performance of sexual services, for such a contract is, in essence,
an agreement for prostitution and unlawful for that reason. But they may agree to pool
their earnings and to hold all property acquired during the relationship in accord with
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erally have the right to create whatever kind of living together
contracts they want relating to financial and property concerns."85
The couple can agree to live together and share their finances, and
to continue to support each other should the relationship dissolve. 86
Specific care should be taken to frame the relationship itself as a
contract, similar in nature to a business arrangement, to comply
with the prohibition against contracting for sexual reciprocity. In
deed, a business arrangement may be appealing to same-sex
couples.
C.

LLC or LLP

Another option that is available to same-sex couples to protect
their joint assets is the creation of a limited liability partnership
(LLP) or a limited liability company (LLC).87 By setting up an
LLC, the same-sex couple can share property as joint owners of a
business. The LLC can also be a very effective method of transfer
ring property from one party to the other.
the law governing community property; conversely they may agree that each partner's
earnings and the property acquired from those earnings remains the separate property
of the earning partner. So long as the agreement does not rest upon illicit meretricious
consideration, the parties may order their economic affairs as they choose, and no pol
icy precludes the courts from enforcing such agreements."); Boland v. Catalano, 521
A.2d 142, 146 (Conn. 1987) ("We conclude that our public policy does not prevent the
enforcement of agreements regarding property rights between unmarried cohabitants in
a sexual relationship."); TONI IHARA, RALPH WARNER & FREDERICK HERTZ, LIVING
TOGETHER: A LEGAL GUIDE FOR UNMARRIED COUPLES 2/2 (12th ed. 2004) ("It is
critical that you omit any references to a sexual relationship in any living together con
tract you write.").
85. IHARA, WARNER & HERTZ, supra note 84, at 2/5.
86. Elizabeth A. Pope, Cohabitation: What to Do when Couples Cannot or Do
Not Marry, DCBA BRIEF, Nov.-Dec. 2007, at 22,22, available at http://www.dcba.org/
brieflBRIEF_NovDec2007.pdf.
87. As Elizabeth A. Pope stated:
An LLC can be a great arrangement for an unmarried couple with many assets
and various investments. The liability that each party has to the other can be
formally structured. If unmarried couples are unable to secure asset protec
tion under Illinois family law statutes, and wish to form something other than
a contract, is it appropriate that a relationship between an unmarried couple
or same sex relationship be recognized by creating limited liability companies?
Does an LLC created by people who are not married create a legal "entity"
that could buy property, provide health insurance to its members, obtain
credit cards, serve as the couple's consulting company, or lease a car? The
answer is yes!
Id. at 27; see also Michael D. Larobina, Limited Liability Companies and Estate Plan
ning, CPA J., Mar. 2005, http://www.nysscpa.org/cpajourna1l2005/305/essentials/p50.
htm.
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Another advantage to the LLC is that it can be used to protect
more than two parties. In this case, the LLC can be used to transfer
assets from same-sex partners to their children, regardless of bio
logical ties, providing protection and stability to the entire family.88
D.

Joint Owners

Same-sex couples may also manage their property by holding it
as joint tenants with right of survivorship. Joint tenancy has signifi
cant advantages, including the ability to transfer property to the
survivor immediately after the death of the decedent without the
need for probate. 89
It is important that partners spell out in their wills the intention
that joint property shall pass automatically to the surviving partner.
By taking this precaution the partners can avoid the argument from
surviving family members that the account or property was only in
tended to be joint property for the convenience of the decedent,9°
It is also important to be aware of future consequences of the
joint tenancy. If both parties contributed to the property, but did
not maintain careful records documenting the contributions, the en
tire value of the property will be included in the estate of the first to
die 91 or considered for certain benefit qualifications. 92 This will
result in tax assessment on the full amount of the property or con
sideration of its full valuation in asset counting. To protect against
88. Larobina, supra note 87 ("The generation transferring the wealth (the par
ents) forms an LLC, making themselves both managers and members. The generation
receiving the wealth (the children) are made members of the company. Initially, the
parents hold all of the membership interest in the company along with the assets it
represents. Over time, the membership interest is gifted to the children, within allowa
ble gift tax amounts, and the parents retain the control of the company and its assets as
the managers. LLCs can be structured to allow flexibility to accommodate income dis
tribution issues and restrictions on transfers of interests.").
89. As stated by Jennifer Tulin McGrath:
Bank and investment accounts and real property may be owned jointly with
rights of survivorship. Some non-traditional couples embrace joint tenancy as
a symbol of their commitment to one another. However, joint tenancy with
rights of survivorship has other more practical advantages. Joint tenancy pro
vides an asset transfer function because the surviving member of a non-tradi
tional couple enjoys immediate ownership of the account or real property
upon the decedent's death. This transfer occurs outside of the decedent's will
(if any) and outside of the probate court. In addition, a joint ownership ar
rangement is often free from attack by heirs-at-Iaw or other estranged family
members claiming a right to the decedent's assets.
McGrath, supra note 70, at 87-88 (citations omitted).
90. Cukier & Koltz, supra note 76, at 209.
91. Id.; see also McGrath, supra note 70, at 97.
92. These benefits include MassHealth, disability, etc.
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this, couples must maintain detailed records of the separate
contributions.
E.

Adult Adoption

An adult may adopt another adult. 93 If one partner in a same
sex relationship adopts the other, the adopted partner will gain all
the rights a child has to their parent, including being considered the
next-of-kin.
However, if a couple chooses adult adoption, they will not be
able to get legally married should this option become available. 94
Therefore, a couple should think seriously about the potential im
pact of an adoption, and how it might affect later choices. 95

F.

Trusts

Trusts can help a same-sex couple transfer assets and protect
the surviving spouse and children. Trusts have some advantages
over a will. As one scholar points out,
[A] trust is less contestable than a will. Unlike a will, which must
be filed with the probate court, there is no public filing require
ment for a trust. There is no corresponding notification of heirs
at-law nor filing of any sort of public inventory of the trust's as
sets. As a result, the nature and extent of the assets as well as the
dispositive terms of the instrument remain private. 96

With a trust, the settlor can transfer assets to mUltiple beneficiaries
and direct how they should receive those assets. The settlor can
also establish a trust so that its assets do not go through probate,
but instead pass instantly to the surviving partner or family.
93. See, e.g., MASS. GEN. LAWS ch. 210, § 1 (2006) ("A person of full age may
petition the probate court in the county where he resides for leave to adopt as his child
another person younger than himself, unless such other person is his or her wife or
husband, or brother, sister, uncle or aunt, of the whole or half blood.").
94. See, e.g., MASS. GEN. LAWS ch. 207, §§ 1-2 (2006) (Massachusetts's laws
against consanguinity or affinity-relationship marriages).
95. Further, adult adoptions may not always work as intended and have the po
tential to cause significant complications. See, e.g., Associated Press, Adult Adoption
Case Goes to Court, BOSTON GLOBE, Jan. 15, 2007 (discussing a case where an ex
partner may have a right to a family trust, even after separating from her partner and
receiving funds intended to release the family from any obligations, where her ex-part
ner legally adopted her as an adult child), available at http://www.boston.comlnews/
local!arti cles/2007/011151ad ulcadoption_case--soes_ to_court.
96. McGrath, supra note 70, at 93 (citations omitted).
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MONETARY ISSUES TO CONSIDER IN ESTATE PLANNING

Taxes 97

Marriage, or one of its substitutes, can help a couple avoid es
tate taxes at the state leve1. 98 However, if an estate is large enough,
federal estate taxes are an important estate planning consideration.
Since no same-sex legal relationship will be recognized on the fed
erallevel,99 same-sex couples may not use the unlimited marital de
duction, a marital tax benefit that many substantial estate plans
heavily rely upon.lOO
If an estate is large enough, tax planning will be an important
factor when crafting the estate plan. An estate worth more than
two million dollars will be subject to a federal estate tax,lOl and may
also be subject to state estate tax. 102 Traditional married couples
have an advantage over same-sex couples when structuring their es
tate plans to avoid taxes because, "[t]raditional couples may utilize
the unified credit and unlimited marital deduction to postpone any
estate tax until the death of the surviving spouse. "103 Any transfer
from one same-sex partner to the other at death will be subject to
tax. If the couple is married in Massachusetts, the partners can use
the marital deduction for state estate tax purposes but will not get
any federal benefit. 104
Same-sex couples also need to be cautious of the gift tax, since
same-sex relationships are not recognized on the federal level. 105
The annual exclusion for the gift tax is twelve thousand dollars.106
Any transfer of wealth between partners that exceeds this amount
97. This section will only give a brief examination of tax implications, as the focus
of this Article is on the protections necessary for small to moderate estates. There are
many other detailed articles on the importance of planning for the estate tax.
98. See, e.g., CONN. GEN. STAT. § 46b-38pp (2007).
99. See supra notes 57-66 and accompanying text.
100. McGrath, supra note 70, at 90.
101. The threshold value will go up to $3.5 million in 2009 and the estate tax is
scheduled to be repealed in 2010 and brought back again in 2011. However, scholars
believe that Congress will change this repeal before it goes into effect. See DEP'T OF
THE TREASURY, INTERNAL REVENUE SERV., INTRODUCfION TO ESTATE AND GIFT
TAXES (2007) [hereinafter INTRODUCfION TO ESTATE AND GIFT TAXES], available at
http://www.irs.gov/pub/irs-pdfJp950.pdf.
102. See, e.g., MASS. GEN. LAWS ch. 65C, §§ 1-28 (2006).
103. McGrath, supra note 70, at 90.
104. Cukier & Kolz, supra note 76, at 199.
105. See generally 28 U.S.c. § 1738C (2000) (DOMA).
106. See INTRODUCrION TO ESTATE AND GIFT TAXES, supra note 101, at 6 (stat
ing that the annual exclusion is twelve thousand dollars per person, per year).

732

WESTERN NEW ENGLAND LAW REVIEW

[Vol. 30:713

will have gift tax implications. 107 For example, if one partner trans
fers ownership in the couple's home to the other partner, the trans
action will have federal gift tax implications; whereas, if the couple
was a heterosexual married couple, this transaction would be with
out any gift tax consequences. 108
One option for same-sex couples is to take advantage of the
annual gift exclusion of twelve thousand dollars. A gift of twelve
thousand dollars can be leveraged by purchasing life insurance for
the other party, or by adding it to a truSt. 109 Taking out cross life
insurance policies can be a good option for same-sex partners.
However, in order to take out a life insurance policy on an individ
ual, the purchaser must have an insurable interest in that person.n o
Same-sex partners who do not have a legally recognized relation
ship may face difficulties when attempting to purchase life insur
ance. If the partners share property or a business, the argument
that they have an insurable interest is clear, because they would
suffer a financial loss should their partner pass away.
Another way same-sex couples may transfer assets is to take
advantage of the exclusion from the gift tax for medical or educa
tional bills. If one partner pays the school or medical bills of the
other, these payments are not subject to the gift tax. 111 This is one
way that the partner with greater assets can protect, support, and
transfer value to the other partner.
107. McGrath, supra note 70, at 97-9S. Jennifer Thlin McGrath notes that:
Non-traditional couples must also be mindful of the gift tax implications of
transfers made between them during lifetime. Unlike spouses, they are unable
to freely transfer assets between themselves without generating tax conse
quences. Nevertheless, in the event one member of the non-traditional couple
enjoys significantly more resources than the other, a program of annual exclu
sion gifting (gifts of smaller amounts which do not trigger a gift tax) may be
appropriate.
Id. at 97 (citations omitted).
lOS. See IRS, Frequently Asked Questions on Gift Tax, http://www.irs.gov/
businesses/smalUarticlelO"id= lOS139,00.html (last visited Feb. 4, 200S) [hereinafter Fre
quently Asked Questions on Gift Tax] (stating that transfers to a spouse are not taxable
gifts).
109. Cukier & Koltz, supra note 76, at 199.
110. See Insurance.com, Frequently Asked Questions, Insurable Interest, http://
www.insurance.comlFAQsllifeFAQDetail.aspxlindex/9(lastvisitedFeb.4.200S).An
insurable interest means that the beneficiary would suffer a loss if the event insured
against occurs. Id. Without a legal relationship, it may be harder to prove to an insur
ance company that a same-sex partner would suffer a loss upon the death of his or her
partner.
111. See Frequently Asked Questions on Gift Tax, supra note 108.
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Real Property

Naturally, the same-sex couple that owns real estate together
can simply ensure that both partners hold an equal interest in the
property. Tenancy options can further ensure that each partner
passes his or her interest directly to the survivor or to a named ben
eficiary in a will.1 12 Married couples in Massachusetts are entitled
to hold real estate as tenants by the entirety, in which both parties
enjoy the entire estate and title passes to one by operation of law
upon the death of the other.1 13 Tenancy by the entirety is based on
the outdated notion that a husband and wife were one as recog
nized by the law. 114 Neither partner can sell, mortgage, or lien the
property without the authority of the other. H5 However, this op
tion is only available while married, and the property reverts to a
tenancy in common upon divorce. Tenants in common each hold a
separable interest in the property and each is able to sell, mortgage,
or lien their own portion of the property.116 There is no automatic
right of survivorship-each owner may leave his or her interest by
will.n 7
Joint tenancy is a third way of holding property. It is some
what of a hybrid in that the owners each hold a share in the prop
erty, each may encumber it, and ownership includes the right of
survivorship.118 However, joint tenancy has additional require
ments: all owners must have equal shares and must take the prop
112.

See generally

& SHELDON F. KURTZ, INTRODUC·
260-80 (3d ed. 2002).
ch. 184, § 7 (2006); BLACK'S LAW DICTIONARY, supra

CORNELIUS J. MOYNIHAN

TION TO THE LAW OF REAL PROPERTY

113. MASS. GEN. LAWS
note 2, at 1506.
114. JESSE DUKEMINIER & JAMES E. KRIER, PROPERTY 341 (5th ed. 2002).
115. Id.
116. BLACK'S LAW DICTIONARY, supra note 2, at 1507 (defining a "tenant in com
mon" as "one of two or more tenants who hold the same land by unity of possession but
by separate and distinct titles, which each person having an equal right to possess the
whole property but no right to survivorship").
117. DUKEMINIER & KRIER, supra note 114, at 340.
118. The joint tenancy is described in Black's Law Dictionary as differing from a
tenancy in common "because each joint tenant has a right of survivorship to the other's
share. (In some states, this right must be clearly expressed in the conveyance-other
wise, the tenancy will be presumed to be a tenancy in common.)." BLACK'S LAW DIC
TIONARY, supra note 2, at 1505. Black's further describes tenancy by the entirety as "a
joint tenancy that arises between husband and wife when a single instrument conveys
realty to both of them but nothing is said in the deed or will about the character of their
ownership. This type of tenancy exists in only a few states." BLACK'S LAW DICDON·
ARY (7th ed.), supra note 84, at 1477. A tenancy in common is described as tenancy by
"two or more persons, in equal or unequal undivided shares, each person having an
equal right to possess the whole property but no right of survivorship." BLACK'S LAW
DICTIONARY, supra note 2, at 1506.
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erty at the same time.u 9 In other words, if one partner owns the
property prior to beginning their relationship, the interest is not
created at the same time and thus is not considered joint,120 There
are other ways as well to ensure that the property not only becomes
titled as desired but also remains protected for the surviving
partner.
The general rule of thumb in Massachusetts is that mortgage
loans are not assumable. l2l Thus, it is important when financing a
home, if it is practical, to be sure that both partners are obligors to
the mortgage and not simply named on the deed. Insurance is the
most straightforward avenue to paying off a mortgage loan in the
event that the obligor partner passes. Another method is to hold
the property in a trust, with the trust as the obligor under the mort
gage and the nontitled partner as a named beneficiary of the trust,
and additionally executing a will naming the trust as beneficiary.
Thus, if the obligor partner dies, the title to the real estate passes to
the trust, the trust is still able to maintain the mortgage loan with
out the surviving partner having to remortgage, and the surviving
partner is able to remain in the home.
Partners should also take care to obtain a homeowner's insur
ance policy that allows a specific rider granting coverage to a part
ner. If such insurance is not available, the nontitled partner should
obtain renter's insurance. Furthermore, a welcome trend in some
states that makes the entire process of leaving real estate to a cho
sen recipient without undertaking the complexities of a trust or the
hurdles of the probate process is transfer on death deeds. 122
DUKEMINIER & KRIER, supra note 114, at 340.
120. See id. If a joint tenancy is initially created, by meeting these requirements,
but is severed at a later time, the interest becomes a tenancy in common. Id.
121. McRae v. Pope, 42 N.E.2d 261, 265 (Mass. 1942) ("[I]n this Commonwealth,
where land is conveyed subject to a mortgage, the grantee does not become bound by
mere acceptance of the deed to pay the mortgage debt, but if the deed contains a stipu
lation that the land is subject to a mortgage which the grantee assumes and agrees to
pay, a duty is imposed upon him by the acceptance of the deed, and the law implies a
promise to perform his undertaking.").
122. See, e.g., JOAN M. BURDA, ESTATE PLANNING FOR SAME-SEX COUPLES 61
(2004); DENIS CLIFFORD & CORA JORDAN, PLAN YOUR ESTATE: EVERYTHING You
NEED TO KNow TO PROTECT YOUR LOVED ONES, PROPERTY & FINANCES 160 (2006);
Michael A. Kirtland & Catherine Anne Seal, The Significance of the Transfer-an-Death
Deed, A.B.A. PROB. & PROP., July-Aug. 2007, at 42, available at http://www.abanet.org!
rpptipublications/magazine/2007/jaiKirtlandSeal.shtml. Transfer on death deeds are
also known as "Lady Bird deeds." See generally Opinion of the Michigan Probate
Court: In the Matter of the Estate of Dolores Ann Davis, 18 QUINNIPIAC PROB. L.J. 247,
247 (2005).
119.
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Currently, ten states have passed legislation that allows for
transfer of real estate outside of probate by use of a beneficiary
deed or a transfer on death deed. 123 The statutes generally follow
the Uniform Probate Code, but vary in complexity from state to
state. The intent of all of these statutes, however, is the same: to
allow owners of real property to directly pass title upon their death
to a chosen beneficiary without the real property being subject to
the usual probate proceedings.
Transfer on death deeds enable one to execute a deed during
life, conveying all or a portion of a specific interest to a named
grantee while, at the same time, expressly stating that the convey
ance has no effect until the grantor's death. This facilitates the
avoidance of probating real property left under a will by immedi
ately granting title to the beneficiary upon the grantor's death, but
reserving to the grantor all rights and title to the property during his
or her life. The grantor is solely in control of the disposition of the
property, including alternate conveyance, leasing, or encumbrance
while living. The deed remains fully revocable during life. 124 These
deeds offer more flexibility in terms of formalities than a traditional
trust arrangement, are significantly less expensive, and substantially
speed up the process by which the beneficiary has access to the ac
tual property and the benefits of it upon the grantor's death.
The main limitation on such deeds is liens to the state depart
ment of health or human services for benefits or services provided
the grantor during life. In some states, the grantor will not be eligi
ble to receive benefits if he or she has executed a transfer on death
deed;125 while in others, the deed is affected subject to the claim of

123. Arizona, Arkansas, Colorado, Kansas, Missouri, New Mexico, Nevada,
Ohio, Wisconsin, and Montana. See MONT. CODE ANN. § 72-6-309 (2007); Kirtland &
Seal, supra note 122.
124. BURDA, supra note 122; CLIFFORD & JORDAN, supra note 122; Kirtland &
Seal, supra note 122.
125. E.g., COLO. REV. STAT. ANN. § 15-15-403 (West 2005) ("No person who is
an applicant for or recipient of medical assistance for which it would be permissible for
the department of health care policy and financing to assert a claim pursuant to section
26-4-403 or 26-4-403.3 C.R.S., shall be entitled to such medical assistance if the person
has in effect a beneficiary deed.").
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the benefit provider. 126 Still other states are less clear, including
somewhat ambiguous language as to the rights of creditors. 127

c.

Rented Property

There are a number of reasons that couples who do not own
their homes should also plan for the future. In cases where a
couple's home is rented or leased, renter's insurance is necessary.
While landlords will generally hold insurance on the premises
themselves, the contents and personal belongings of the tenants are
not covered under that type of policy. To prevent against a surviv
ing partner being asked to leave a rented home after the death of
the other, both partners should ensure their names are on the lease
and that the lease allows one to remain in the house without the
other. Despite strides in the law, the treatment of same-sex couples
has not changed since life partners were determined to be family
members.1 28 Naming both parties on the lease will protect against
economic or orientation prejudices.
D . Homestead

One option that may benefit same-sex couples in Massachu
setts is the Homestead ACt. 129 The Homestead Act allows the
owner of real estate to protect his or her primary residence. The
Act states:
An estate of homestead to the extent of $500,000 in the land and

buildings may be acquired pursuant to this chapter by an owner
or owners of a home or one or all who rightfully possess the pre
mise by lease or otherwise and who occupy or intend to occupy
said home as a principal residence. Said estate shall be exempt
from the laws of conveyance, descent, devise, attachment, levy on
execution and sale for payment of debts or legacies .... 130
126. ARK. CODE ANN. § 20-76-436 (West 2001 & Supp. 2007) (providing that the
property conveyed remains subject to claim against the grantor's estate in favor of the
Department of Human Services); see also id. § 28-14-109(b) (stating that transfer on
death provisions "do not limit the rights of creditors ... against other beneficiaries and
other transferees under other laws of this state").
127. E.g., MONT. CODE ANN. § 72-6-111(2) ("This section does not limit rights of
creditors under other laws of this state. ").
128. Braschi v. Stahl Assoc. Co., 543 N.E.2d 49 (N.Y. 1989).
129. MASS. GEN. LAWS ch. 188, §§ 1-10 (2006).
130. Id. § 1.
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In order to register a homestead, the couple should file a "Declara
tion of Homestead."131 This document is filed in the county where
the property is 10cated. 132 If the parties are married, the homestead
will continue for the surviving spouse.!33 If the couple is not mar
ried, then a homestead can be used if the couple owns the property
jointly.134 The Homestead Act is a valuable tool to protect the fam
ily's primary residence, as it helps to protect the family from losing
their housing if they have significant debts.135
E.

Automobiles

While most states have provisions for the transfer of an auto
mobile to a spouse or blood relative upon death,136 few allow such a
transfer to a person of one's own choosing. Five states (Connecti
cut, California, Kansas, Missouri, and Ohio )137 have specific trans
fer on death statutes, allowing an owner to register in specific form
his or her intent to title a vehicle in the name of another at their
death. There is a trend across the country to enact similar laws. A
recent example is Indiana, where the bill passed the full Senate on
its second reading. 138
F.

Pensions and Employer Benefits

Another monetary issue to consider is that same-sex couples
should be sure to check what benefits their employer will offer on
retirement and death. As one scholar illustrates, "[u]nlike tradi
tional defined benefit annuities, which continue only for surviving
spouses, a 401(k) or IRA account balance can be conveyed at death
to the unmarried participant's (same-sex or heterosexual) domestic
partner-or anyone else. "139 Same-sex couples can designate their
partner as a beneficiary on their various retirement savings devices.
131. Mass. Registry of Deeds, The Homestead Act Questions & Answers, http://
www.sec.state.ma.us/rod/rodhomlhomidx.htm (last visited Feb. 4, 2008).
132. Id.
133. MASS. GEN. LAWS ch. 188, § 4 (2006).
134. Id. § 1.
135. Mass. Registry of Deeds, supra note 131.
136. See, e.g., MASS. GEN. LAWS ch. 90D, § 15A (2006).
137. CAL. VEH. CODE § 4150.7 (West 1993); CONN. GEN. STAT. § 14-16 (2002);
KAN. STAT. ANN. § 59-3508 to -3509 (2007); Mo. REV. STAT. §§ 461.001, 461.009,
461.062 (West 2007); OHIO REV. CODE ANN. § 2131.13 (West 2005).
138. IND. CODE § 29-1-8-1 (West 1999).
139. Edward A. Zelinsky, Deregulating Marriage: The Pro-Marriage Case for
Abolishing Civil Marriage, 27 CARDOZO L. REV. 1161, 1172 (2006).
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Under the Pension Protection Act of 2006 (PPA),140 inherited
pension benefits could be rolled over to an IRA on a tax-free basis
beginning in 2007.1 41 This change eliminated the need for partners
to take a disbursement of funds and pay the full taxable amount as
a penalized withdrawal. However, the employer needs to offer and
specifically designate that such a rollover is allowable or the non
spousal rollover will not be available. 142 The PPA specifically re
quires that plan amendments implementing the operational
provisions be adopted before the end of 2009.
The PPA also facilitates new rules of withdrawal for hardship
purposes, again allowing participants to withdraw funds to cover
financial hardships incurred by a nonspouse if that person is desig
nated as the participant's beneficiary.143 This rule, though, does not
apply to defined benefit plans but does to 401(k), 403(b), 457(b),
employee stock ownership plans, profit sharing, and deferred com
pensation plans. 144
Some companies allow a beneficiary to use inherited funds to
buy an annuity. In this instance, the inheriting partner will pay only
the tax on the income as it is received under the annuity.1 45
The PPA also has integral provisions for rollovers:
Starting in 2008, funds from [an] employer retirement plan can
be rolled directly to a Roth IRA-with, however, federal income
tax due on pre-tax contributions and earnings. Once money has
been moved to a Roth IRA, additional earnings accumulate tax
free.
The [PPA] also eliminates the Roth rollover ceiling starting
in 2010, which prevented a person earning over $100,000 in modi
140. Pension Protection Act of 2006, Pub. L. No. 109-280, 120 Stat. 780; see also
Human Rights Campaign, Pension Law Includes Important Protections for Same-Sex
Couples Under Federal Law, http://www.hrc.orgl1342.htm (last visited Feb. 4, 2008).
The Pension Protection Act of 2006, introduced to the U.S. House of Representatives
on June 9, 2005, as H.R. 2830 and S. 1783, passed on December 15, 2005, by a 294 to 132
vote. It was introduced to the Senate on September 28, 2005, and passed on November
16, 2005, by a 97 to 2 vote. The final congressional action was on August 3, 2006, when
it passed by a 83 to 5 vote. President Bush signed it into law on August 17, 2006.
GovTrack.us, H.R. 4 [109th]: Pension Protection Act of 2006, http://www.govtrack.us/
congress/bill.xpd?bill=h109-4 (last visited May 15, 2008).
141. I.R.c. § 4029(c)(1l) (2000).
142. Id.
143. Pension Protection Act of 2006 § 826, 120 Stat. at 999.
144. See Human Rights Campaign Found., Pension Protection Act of 2006, at 1,
http://www.hrc.orgidocumentsIHRC_Foundation_-_2008-01_-_Pension_Protection_Act
_oC2006.pdf.
145. Id.
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fied adjusted gross income from converting to a Roth. Starting in
2010, anyone-regardless of income-can convert funds from a
40l(k) plan to a Traditional or Roth IRA.
Beneficiaries other than a spouse named on 401(k) plan doc
uments can roll the plan funds they inherit directly to their own
IRA. Prior to the change, nonspouse beneficiaries had to receive
the 40l(k) funds in whatever manner the plan documents pre
scribed, usually a lump sum distribution, creating an immediate
state and federal tax burden and potentially pushing the benefici
ary into a higher income tax bracket. Nonspouse beneficiaries
also can be included in those for whom hardship withdrawals
qualify, giving families more resources in the event of a medical
or other emergency.1 46

Other inroads are also underway: last summer, the Interna
tional Longshore and Warehouse Union changed its pension poli
cies in response to a lawsuit filed by Marvin Burrows, the surviving
partner of a deceased union member. Burrows had shared his life
with his partner for fifty-one years; they registered as domestic
partners in California and were married in San Francisco in 2004. 147

v.
A.

NONMONETARY CONCERNS IN ESTATE PLANNING

Children

Among the many concerns that unmarried same-sex partners
have are the rights and responsibilities of a nonbiologically-related
partner to children raised in that relationship.148 As of 2000,21.6%
of lesbian households and 5.2% of gay male households were rais
ing children.l 49 The National Gay and Lesbian Task Force esti
mates that the total number of children with at least one gay or
lesbian parent to be somewhere between six and fourteen mil
lion.1 50 These "alternative" families do not conform to a traditional
family construct. Children in same-sex households may be from
previous heterosexual relationships, adoption, or fertility treat
ments such as in vitro fertilization and artificial insemination. The
146. The Money Alert, Pension Protection Act Overview, http://www.themoney
alert.comfPensionProtectionAct.html (last visited May 15, 2008).
147. See Nat'! Ctr. for Lesbian Rights, Burrows v. ILWU, http://www.nclrights.
orglsitelPageServer?pagename=issue_caseDockeCburrows_v_ilwu (last visited Feb. 4,
2008).
148. See, e.g., Gomes, supra note 8, at 14.
149. Gesing, supra note 5, at 845.
150. Gomes, supra note 8, at 14.
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lack of a legal relationship can mean that a partner has no respon
sibly to support a child, even if he or she was a part of the decision
to have that child. 151 The lack of a legal relationship could also
mean that the child has no right to participate in end-of-life deci
sions or to inherit from a person he or she has long considered a
parent.
In general, adoption grants inheritance rights,152 Second par
ent adoption is a useful and necessary tool for protecting the rights
of the children of same-sex relationships and may be an important
part of a comprehensive estate plan. Second parent adoption is not
a perfect solution because of the "onerous process" involved, but it
may be an important step.153 Second parent adoption requires the
nonlegal mother to prove that she is functioning as a parent. 154
This process may require invasive and time-consuming procedures,
as well as the determination of the "best interest of the child" by a
family court judge, simply to confer parental status on a woman
without whom the child would not have been brought into the
world. 155
Marriage may also protect the rights of children raised in same
sex relationships. It is unclear whether the "presumption of
parenthood" granted to heterosexual marriages, will apply to same
sex marriages. 156 If it applies, the fact that a couple is married may
151. T.F. v. B.L. 813 N.E.2d 1244 (Mass. 2004). In T.F. v. B.L., a same-sex couple
was involved in a long-term relationship. Id. at 1246. The couple had a commitment
ceremony and mutually decided to start a family in 2000. Id. at 1247. One partner
became pregnant, but before the child was born, the couple broke up. Id. at 1247-48.
The biological mother sought child support from her former partner and the Massachu
setts Supreme Judicial Court held that a nonbiological, or nonadoptive, partner in a
same-sex couple was not obligated to pay child support. Id. at 1251-52.
152. See, e.g., MASS. GEN. LAWS ch. 210, § 7 (2006) ("A person adopted in accor
dance with this chapter shall take the same share of that property which the adopting
parent could dispose of by will as he would have taken if born to such parent in lawful
wedlock, and he shall stand to the kindred of such adopting parent in the same position
as if so born to him. If the person adopted dies intestate, his property shall be distrib
uted according to chapters one hundred and ninety and one hundred and ninety-six
among the persons who would have been his kindred if he had been born to his adopt
ing parent in lawful wedlock."). Therefore, same-sex couples with adult children should
consider adoption in order to protect an adult child's right to inherit or to make deci
sions for their non biological parent.
153. Ruthann Robson, Making Mothers: Lesbian Legal Theory & the Judicial
Construction of Lesbian Mothers, 22 WOMEN'S RTS. L. REP. 15, 19 (2002).
154. Id.
155. Erin J. Law, Comment, Taking a Critical Look at Second Parent Adoption, 8
LAW & SEXUALITY 699, 701 (1998).
156. MASS. GEN. LAWS ch. 209C, § 6 (2006). It is interesting to note that a Cali
fornia court recently applied a paternity presumption to a same-sex copartner. Elisa B.
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provide enough support to put both partners' names on a birth cer
tificate. 157 This may provide enough protection to ensure that the
child will have the right to make decisions for an elderly parent and
have the right to inherit from that parent if property is distributed
through intestate succession.
Same-sex couples can also protect their children through
guardianships. In a will, an individual can designate who they want
to care for their children when they pass away.158 The biological
parent may use this designation to ensure that the nonbiological
parent retains custody of the child, or both parents may use it to
designate a third party.
There are two other guardianship options that may prove use
ful to same-sex parents. There may be times when a guardianship is
only temporarily needed. In these instances, a standby guardian
ship proxy or an emergency proxy may be used.1 59 A standby
guardianship allows a parent to file, with the probate court, a peti
tion for guardianship that will come into existence upon the occur
rence of certain events: incapacity, death, or consent.1 60 This can be
v. Superior Court of El Dorado County, 117 P.3d 660, 662 (Cal. 2005) (granting a same
sex coparent legal maternity because she held the children out as her own).
157. Id.
158. MASS. GEN. LAWS ch. 201, § 3 (2006) ("A father or mother may by will ap
point a guardian for a minor child, whether born at the time of making the will or
afterward, to continue during minority .... ").
159. Id. §§ 2B, 2G.
160. Id. § 2B (stating that a parent or parents may designate, in writing, an adult
person or persons to be appointed as standby guardianship proxy or proxies hereinafter
referred to as proxy of the person or estate, or both, of a minor, whether or not such
minor is born at the time of such designation). Chapter 201, section 2D, of the Massa
chusetts General Laws states:
The proxy's authority to act shall commence upon; (i) the death of the
minor's parent or parents; (ii) the consent of the minor's parent or parents; or
(iii) the incapacity of the minor's parent or parents to make and carry out day
to-day child care decisions concerning the minor for whom the proxy has been
appointed, as established by the written certification of a licensed physician.
Immediately upon the death or consent of the minor's parent or parents,
or upon the written certification of incapacity as established by a licensed phy
sician, the proxy shall assume all duties as proxy of the minor as previously
determined by the order appointing the proxy.
The proxy shall not be valid unless accompanied by the dated consent
form, physician's letter or death certificate. The proxy of the minor shall have
the authority to act as a guardian of the minor without direction of the court
for a period of up to ninety consecutive days, provided that the authority of
the proxy may be limited or terminated by a court of competent jurisdiction.
Upon the commencement of authority of the proxy, pursuant to the con
sent of the minor's parent or parents, such authority shall not, itself, divest the
parent or parents of any parental or guardianship rights, but shall confer upon
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a useful tool to ensure that the non biological parent can retain cus
tody and the right to care for the child should there be an emer
gency that affects the biological parent. It can also protect the
minor child by designating a caring third party should both partners
become incapacitated. A standby guardianship is valid for ninety
days, after which time the guardian should file for a permanent
guardianship.161 Furthermore, a standby guardianship will termi
nate if the parent regains capacity or revokes his or her consent. 162
An emergency guardianship allows a parent to appoint, in writ
ing, a person to make decisions for his or her child for up to sixty
days, without court approval. 163 An emergency proxy has authority
to act as a guardian of the person, not of the estate. l64 This can be
useful if the parents are going away for a short time and anticipate
being unavailable to make day-to-day decisions for their child.
Older same-sex couples may need to be especially cautious
about their adult children and how much decision-making power
they want those children to have. Without a recognized legal rela
tionship between partners, adult children from a previous relation
ship may have the right to make decisions or the right to inherit
over the same-sex partner. It may be unclear who is responsible for
decision making and traditional familial preferences may mean that
the same-sex partner is not given the opportunity to make decisions
for his or her partner in an emergency.165
the proxy concurrent authority with respect to the minor. Within ninety con
secutive days of the commencement of authority of the proxy, the proxy shall
file or cause to be filed, pursuant to section two, a petition for the appointment
of a guardian of the person or estate, or both, of the minor.
Id. § 2D.
161. Id.
162. Id. §§ 2E-2F.
163. Id. § 2G.
164. Id. § 2F.
165. Some states have enacted the Uniform Health-Care Decision Act. The
UHCDA is currently in effect in six states: California, CAL. PROB. CODE §§ 4600-4805
(West 2004); Delaware, DEL. CODE ANN. tit. 16, §§ 2501-2517 (2003); Hawaii, HAW.
REV. STAT. §§ 327E-1 to -16 (2004); Maine, ME. REV. STAT. ANN. tit. 18-A, §§ 5-801 to
-817 (West 1997); Mississippi, MISS. CODE ANN. §§ 41-41-201 to -229 (West 1998); and
New Mexico, N.M. STAT. §§ 24-7A-1 to -18 (1997). The UHCDA allows for advanced
health care directives, the designation of a surrogate to make medical decisions when an
individual lacks capacity, and provides for who will make decisions if there is no surro
gate designated. The list starts with the surviving spouse, then goes to children, parents,
and siblings. The UHDCA is available at Nat'l Comm'rs on Unif. State Laws, Uniform
Health-Care Decisions Act, http://www.law.upenn.edu/blllarchives/ulc/fnact99/1990s/
uhcda93.pdf (last visited Feb. 4, 2008).
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It may also be important for the nonbiological parent of an
adult child to ensure that the child will have the familial rights that
accompany a parent and child relationship. With no legal relation
ship, the adult child may not be able to access medical or financial
information or have any right to inherit by intestacy. As one com
mentary illustrates:
Unless there is a formal adoption, the other partner is a legal
stranger to the child and the child has no right to inherit from the
non biological parent. In most cases, children are entitled to in
herit intestate from their natural or biological parents or their
adoptive parents. While the general rule is that children can
have only two legal parents, determining who can recover intes
tate from a decedent is a power delegated to the states, and the
procedure followed differs from state to state. However, states
are reluctant to grant inheritance rights to a child of someone
who is not a legal parent. 166

B.

Health Care and End-of-Life Decisions

Same-sex partners should be careful to take advantage of the
existing legal structures to designate who is responsible for their
decision making, both medical and financial, if they become inca
pacitated. Without a legally recognized relationship, the same-sex
partner will not be the first choice to make these decisions.
Generally, people are entitled to make medical choices-in
cluding planned and emergency health care-for themselves. 167
However, there are a number of situations that may require one to
name a third person to make medical decisions. The most common
conditions of aging are progressive, but some may be sudden, like
dementia and Alzheimer's disease. The most common vehicle for
designating a decision maker is by a health care proxy or durable
power of attorney. Without these documents, most states dictate
that the person named must be a family member,168 but inroads
have been made over the years to allow for more flexibility and to
166. Carissa R. Trast, Note, You Can't Choose Your Parents: Why Children Raised
by Same-Sex Couples Are Entitled to Inheritance Rights from Both Their Parents, 35
HOFSTRA L. REV. 857, 859-60 (2006) (citations omitted).
167. Schloendorff v. Soc'y of N.Y. Hosp., 105 N.E. 92, 93 (N.Y. 1914), overruled
on other grounds by Bing v. Thunig, 143 N.E.2d 3 (N.Y. 1957); see also MASS. GEN.
LAWS ch. 20m, § 2 (2006).
168. CLAIRE C. OBADE, PATIENT CARE DECISION-MAKING: A LEGAL GUIDE
FOR PROVIDERS § 11.3 (2007).
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specifically allow health care decision-making powers to be desig
nated to life partners. 169
GLBT people often have "unique family structures and gender
role differences" that require specific attention to caregiving in case
of disability, end-of-life planning, and retirement,17o In a first-of
its-kind study in 2006, GLBT baby boomers were polled about their
experiences and expectations about aging and caregiving,171 The
study found that one in four had "provided care for an adult friend
or family member" in the six months prior to answering. l72 Of
those surveyed, thirty-six percent were caring for parents, eighteen
percent for partners, and twenty-six percent for friends or other
nonreiativesY3 The number of respondents caring for partners
jumped to twenty-nine percent for those living in civil unions, do
mestic partnerships, or marriagesY4 These statistics indicate that,
of the members of the GLBT community that are caregivers, ap
proximately eighty percent reported providing some assistance for
someone in their lives, including bill paying, performing household
tasks, driving, or similar aid. 175
In the same study, GLBT people further reported that they
fear significant incidence of discrimination in their own aging expe
rience. Twenty-seven percent reported it as a significant worry,176
and nineteen percent specifically said they have "little or no confi
dence that medical personnel will treat them with dignity and re
spect" as an aging GLBT person,177 Yet, more than half (fifty-one
percent) of respondents to the same survey reported that they did
not have care-planning documents in place for themselves, dictating
their long-term care desires or end-of-life wishesYs This concern is
especially valid in Massachusetts where physicians and facilities
169. The seminal case in this field is Guardianhip of Kowalski, 478 N.W.2d 790
(Minn. Ct. App. 1991) (holding that Kowalski's lesbian partner should have been ap
pointed as her guardian). See Tamar Lewin, Disabled Woman's Care Given to Lesbian
Partner, N.Y. TIMES, Dec. 18, 1991, at A26.
170. METLIFE MATURE MKT. INST. & LESBIAN AND GAY AGING ISSUES NET
WORK OF THE AM. SOC'Y ON AGING AND ZOGBY INT'L, OUT AND AGING: THE MET
LIFE STUDY OF LESBIAN AND GAY BABY BOOMERS 4 (2006), available at http://www.
metlife.comlFileAssetsIMMIIMMIStudiesOutandAging.pdf.

171.
172.
173.
174.
175.
176.
177.
178.
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Id.
Id.
Id.
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/d.

at
at
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have a statutory right to refuse to honor the instructions of a health
care agent if the provider would have made the same refusal to the
principal because the direction is contrary to the provider's moral
or religious beliefs. 179
Under the Uniform Health-Care Decisions Act,180 individuals
can name anyone as their health care agent or proxy.18l When an
individual has failed to do so, the Act designates a hierarchy of fam
ily classes who may act, in descending order: "(1) the spouse, unless
legally separated; (2) an adult child; (3) a parent; or (4) an adult
brother or sister."182 This list embodies a very narrow definition of
family and fails to recognize same-sex partners on its face. The Act
does, however, provide that if any of these designated family mem
bers is unavailable or unable to act, then "an adult who has exhib
ited special care and concern for the patient, who is familiar with
the patient's personal values, and who is reasonably available may
act as surrogate."183 Because this quasi-protection would likely re
quire legal action in order to enforce it, it is little better than having
no protection at all.
On occasion, a formal court proceeding must be sought to ob
tain a guardian to make decisions. This may occur if the patient has
no close family or friend willing or able to serve, or it may be the
result of warring family. To GLBT individuals who are much more
likely to have formed a family of choice stronger than their biologi
cal ties, the designation of a proxy prior to needing one is critical.
C.

Durable Power of Attorney

A durable power of attorney is a document in which the princi
pal can authorize an agent to handle his or her financial affairs. 184
A durable power of attorney can take effect immediately upon exe
cution, or can be designed to "spring" into effect if certain condi
tions exist. 18s In Massachusetts, a durable power of attorney is
authorized pursuant to chapter 201B of the Massachusetts General
Laws, which allows the decision-making authority to continue past
179. MASS. GEN. LAWS ch. 201D, §§ 14, 15 (2006) (stating that the doctor can
only exercise this right if a patient can be transferred to an equivalent place of care).
180. UNIF. HEALTH-CARE DECISIONS ACT § 5, 9 (pt. 1.B) U.L.A. 167 (1999).
181. Id. § 5(b).
182. Id.
183. Id. § 5(c).
184. Cukier & Kolz, supra note 76, at 205.
185. Id. at 205-06. This way the individual can designate that the power of attor
ney only comes into effect when the individual loses capacity.
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the disability of the principal.1 86 Same-sex couples can use a dura
ble power of attorney to grant to one another decision-making abil
ity over each other's property and finances. This is one way that
same-sex couples can protect each other as they age.
D.

Health Care Proxy

The other common tool for designating decision-making ability
to another individual is the health care proxy.187 The health care
proxy grants an agent the right to make health care decisions for
the principal.1 88 Health care proxies allow individuals to designate
another to make health care decisions for them in the event that
they become incapacitated and cannot make these decisions
themselves.
In addition to the health care proxy, another tool that may be
available to same-sex couples is the creation of living wills to advise
both family and health care professionals as to their preferences for
medical treatment. 189 Depending on the state, however, a living
186. Massachusetts General Laws, chapter 201B, section 1, states:
A durable power of attorney is a power of attorney by which a principal, in
writing, designates another as his attorney in fact and the writing contains the
words, "This power of attorney shall not be affected by subsequent disability
or incapacity of the principal," or "This power of attorney shall become effec
tive upon the disability or incapacity of the principal," or similar words show
ing the intent of the principal that the authority conferred shall continue
notwithstanding the subsequent disability or incapacity of the principal.
MASS. GEN. LAWS ch. 20lB, § 1(2006).
187. MASS. GEN. LAWS ch. 201D, § 1 (2006).
188. See Cukier & Kolz, supra note 76, at 207. In Massachusetts, for example,
health care proxies are authorized pursuant to Massachusetts General Laws, chapter
201D, section 2.
Every competent adult shall have the right to appoint a health care agent
by executing a health care proxy. Said health care proxy shall be in writing
signed by such adult or at the direction of such adult in the presence of two
other adults who shall subscribe their names as witnesses to such signature.
The witnesses shall affirm in writing that the principal appeared to be at least
eighteen years of age, of sound mind and under no constraint or undue influ
ence. No person who has been named as health care agent in a health care
proxy shall act as a witness to the execution of such proxy. For the purposes of
this section, every adult shall be presumed to be competent and every health
care proxy shall be presumed to be properly executed unless a court deter
mines otherwise.
MASS. GEN. LAWS ch. 201B, § 2.
189. Black's Law Dictionary describes a living will as "an instrument, signed with
the formalities of a will, by which a person states the intention to refuse medical treat
ment and to release health care providers from liability if the person becomes both
terminally ill and unable to communicate such a refusal." BLACK'S LAW DICnONARY,
supra note 2, at 953.
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will may not be statutorily recognized, and, therefore, doctors are
not required to follow the individual's stated preferences. 190 Living
will preferences, however, can be stated directly in the health care
proxy.191 This way if the individual fears that there will be conflict
between the family and a partner with regards to their health care
choices, that individual's stated preferences are in writing for the
family to review. It may also give the health care proxy, and part
ner, reassurance that difficult end-of-life decisions are the right
choice.
In order for a health care proxy or durable power of attorney
to come into existence, the individual must lack capacity.1 92 How
ever, due to concerns about confidentiality, a doctor may be reluc
tant to disclose when the individual reaches the point of losing
capacity.193 Therefore, it is a good idea for same-sex partners to
execute HIPAA194 waivers so that the partner with capacity can
have access to the medical information which will allow him or her
to decide if it is time for the health care proxy or durable power of
attorney to spring into place. 195

E.

Do Not Resuscitate (DNR)

Individuals should consider their end-of-life values and
whether there will be any disagreement with their families. It is a
good idea for an individual to prepare for whether or not he or she
would wish to have extraordinary medical treatment to prolong his
or her life. 196 In Massachusetts, for example, an individual can file
a comfort care or do not resuscitate order with the State.1 97 A valid
comfort care form is the only way that an emergency crew will
See Cukier & Kolz, supra note 76, at 207.
Id.
See, e.g., MASS. GEN. LAWS ch. 201D, § 6.
193. For an overview of the national standards on medical privacy, see generally
U.S. Dep't of Health & Human Servs., Office for Civil Rights, Medical Privacy: Na
tional Standards to Protect the Privacy of Personal Health Information, http://www.hhs.
gov/ocrlhipaa (last visited Feb. 4, 2008).
194. Health Insurance Portability and Accountability Act of 1996 (HIPAA), Pub.
L. No. 104-191, 110 Stat. 1936 (codified as amended in scattered sections of 18, 26, 29 &
42 U.S.c.).
195. See Cukier & Kolz, supra note 76, at 207-08.
196. Id. at 208.
197. See Mass.Gov, Office of Health and Human Servs., Comfort Care-Do Not
Resuscitate (DNR) Order Verification Program, http://www.mass.gov/dph/topics/dnr.
htm (follow "Do Not Resuscitate to (DNR) Order Verification Program" hyperlink,
then follow "Comfort Care" hyperlink) (last visited Feb. 4, 2008).
190.
191.
192.
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know that an individual does not want extraordinary means to be
taken to save his or her life.
The Comfort CarelDNR form is the only means for ambulance
services and their emergency medical technicians and paramedics
(EMTs) to verify that a patient has a valid Do Not Resuscitate
(DNR). If EMTs are not shown a properly executed Comfort
Care/DNR form for the patient, EMTs are required to resusci
tate per their Protocols. 198

Therefore, copies of these forms should be easily accessible in the
home and when traveling. 199
F.

FuneraL Decision Making

Families unfamiliar with or intolerant of a same-sex relation
ship may make after-death arrangements contrary to a couple's
wishes. 20o The general rule is that body disposition, including fu
neral arrangements, is under the purview of the next-of-kin absent
specific alternate instructions by the deceased. 201 Therefore, an in
dividual should give specific instructions regarding his or her re
mains or designate the specific go-to person for these decisions. 202
The individual should also consider writing out the specific instruc
tions with regard to his or her disposition and provide this informa
tion to a chosen funeral home. 203
While all of these health care and end-of-life decision-making
tools are important, they can only be helpful if they are easily acces
sible. These documents should be copied and always kept with the
couple. This is especially important when partners travel. For ex
198. Id.
199. One suggestion would be to keep all of these end-of-life decision-making
documents in the glove compartment of your car.
200. See infra note 175.
201. DENIS CLIFFORD, FREDERICK HERTZ & EMILY DOSKOW, A LEGAL GUIDE
FOR LESBIAN AND GAY COUPLES 133 (14th ed. 2007).
202. Rhode Island, for example, has enacted a law to specifically address this is
sue. Daryl 1. Finizio, Funeral Planning Agent Designation: An Unused but Useful Tool
for Same Sex Couples, R.I. B.1., Mar. 2007, at 31, 31 ("Same sex partners were con
cerned that a partner's desire for a burial process, such as cremation, could be overruled
by a surviving parent or family member who would have more legal right to determine
the disposition of the decedent's remains. To address these concerns, the Funeral Plan
ning Agent Designation law was enacted. This law provides a legal means of designat
ing an agent who would have authority to conduct the decedent's funeral and oversee
the disposition of the decedent's remains. ").
203. This information can also be included in the will, but it is a good idea to also
provide this information in a separate document in case it takes time to locate the will
after the death.
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ample, many elderly people travel south for the winter. While the
elderly couple may have a recognized relationship in Massachusetts
or Connecticut, if they travel to Florida for the winter, that mar
riage or civil union will not hold any weight. The couple should
carry copies of their will, health care proxy, durable power of attor
ney, and HIPPA waivers to be sure that all of their hard work and
planning will not be ignored.
CONCLUSION

Now we will examine our case studies. 204 What benefit could J
or T have received from a more comprehensive estate plan? Both J
and T live in Massachusetts, and so could have avoided some diffi
culties through marriage. With marriage, the laws of intestacy
would have preferred T over members of L's family.205 With mar
riage, J would have been entitled to a living allowance from the
probate estate of D, and would not have gone into the same
amount of debt in order to pay bills that had been jointly owned by
D and J.206
Had the property been jointly owned, D and J's property
would have transferred to J automatically rather than going
through the probate process, thus, ensuring that J had access to
their assets right after D's passing, rather than after the lengthy pro
bate process.
With a will and advanced directives regarding her funeral ar
rangements, L could have been sure that T would not have had to
deal with the disapproval of L's family.
Everyone should be cautious about planning for their future,
and ultimately, their death, but it is especially important for same
sex couples who do not have the benefit of default rules for legally
recognized relationships to plan for the future to ensure that their
loved ones are protected. t
See supra Introduction Parts A-B.
See supra Introduction Part B.
See supra Introduction Part A.
t Editor's note: On May 15, 2008, as this Article was going to press, the Califor
nia Supreme Court struck down the state's ban on same-sex marriage in a 4-3 decision.
In re Marriage Cases, 43 Cal. 4th 757 (Cal. 2008). The state began issuing marriage
licenses to same-sex couples on June 17, 2008, the day the ruling took effect. Carolyn
Marshall, California Sets June Date for Same-Sex Marriage Licenses, N.Y. TIMES, May
29, 2008, available at http://www.nytimes.com/2008/05/29/us/29gays.html?ref=nyregion.
In addition, New York State has taken steps to recognize same-sex marriages en
tered into by couples in other states. On May 17, 2008, New York Governor David A.
Paterson issued a directive to all state agencies, instructing them to revise their policies
204.
205.
206.
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and regulations in order to recognize out-of-state same-sex marriages. Jeremy W. Pe
ters, New York to Back Same-Sex Unions from Elsewhere, N.Y. TIMES, May 29, 200S,
available at http://www.nytimes.com/200S/05/29/nyregion/29marriage.html; see also
David A. Paterson, Governor, N.Y. State, Governor Paterson Discuss [sic] the Direc
tive to Agencies on Marriage Equality (May 29, 200S), available at http://www.ny.gov/
governor/press/audio/0529200S_MarriageEquality.MP3.

